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I. The need for effective sustainable 
environmental private law
• Austrian state of the environment, especially of climate 

protection is frightening
• A major reason is the failure of environmental administrative 

law
- authorities are bound by instructions, political 

interventions
- official experts

• A market economy requires market-based instruments
• Private law legislators, the Supreme court and all other courts 

are obliged to act in the sense of environmental and climate 
protection 
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II. Mandates for action and potential de 
lege lata
• Federal Constitutional Law on Comprehensive 

Environmental Protection (1984) and on Sustainability (2013)
• 10 theses:
        thesis 2: mandates to act
        thesis 6 and 7: constitutional interpretation „in dubio 
pro natura“!
• Justiciable legal norm like Article 20 a German basic law 
• ECJ has ruled that private law is equivalent to public law! 
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III. Important legal areas of private 
environmental law

1. Neighbourhood law
- not only individual interests but also general 

environmental concerns

2. Liability law including public liability
- „Private enforcement“: „links“ of private law with public 

law
- preventive effect of public liability
- §1311 ABGB
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§ 1311 ABGB

“… has violated a law that seeks to 
prevent accidental damage …, then 

that person is liable for all disadvantages 
that would not otherwise have occurred.”
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3. Contract and law in contractual performance 
irregularity

       - „ecological functionality“ of products
4. Industrial property protection

- eco-tricks and sustainability fraud
- misleading advertising
- cost advantages through breach of law
- Sustainability goals are also included in cartel law

5. Right of servitude
- extraordinarily flexible servitude
- environmentally friendly servitudes are sustainable
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6. Mediation agreements

- relieve the authority
- contribution to the concretisation of the exercise of 

discretion
- speed up the procedure

7. Public procurement law
- strong greening of public procurement
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IV.  Relevant gaps
1. Liability law/neighbourhood

- adequate causality and burden of proof rules
- comprehensive health protection
- ecological damage
- draft of a working group on new §§ 1322 a – 1322 d ABGB

2. State of the art
- decisive criterion for permits
- BAT is precaution-oriented
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3. Public procurement law
- „Introduction of eco-social award criteria that are binding 

for  nationwide procurement …“
- “to take sustainability into consideration”
- soft law?

4. Climate change litigation
- in Austria civil lawsuits had only little chance of success
- But now see the European Court of Human Rights (ECHR) 

–
   „Klima-Seniorinnen Schweiz“ 
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content:
• fundamental issues relating to climate protection under the 

ECHR

• state duty to protect against the effects of the climate crises

• possibility of individual complaints to natural persons and 
organisations

• civil character of Art 6 ECHR  independent courts!

• some scopes for the member states
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Climate Protection and Civil Law

• Clear decision of the ECHR in the “KlimaSeniorinnen” 
(Senior Women for Climate Protection) case:
Individuals can undoubtedly enforce 
climate protection before civil courts.
• See also the ICJ Advisory Opinion of 23 July 2025:

Advisory Opinion on the
“Obligations of States in Respect of Climate Change” 
with interpretative effect.
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Gerhard Wagner “Die gefährliche Politisierung 
des Privatrechts im Klimaschutz”, FAZ v. 25.9. 
2024

Civil liability should be rejected for political 
reasons, or at most for constitutional reasons!

In my opinion, however, massive politicisation occurs in 
another field of law, namely public law.
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V.  Demand and potential de lege lata 
and de lege ferenda – thrust through EU

1. ETS – Emissions Trading System
- The success story of emissions trading has contributed 

significantly to the reduction of carbon dioxide (CO₂) 
emissions.

- The extension to the transport and building (heating) 
sectors is being postponed because of the “sacred cow” 
of fossil-fuelled private motorised transport.
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V.  Demand and potential de lege lata 
and de lege ferenda – thrust through EU

2. Supply Chain Liability (EU) 2024/170
- improvements in the area of sustainability
- human rights and environmental protection 
- legal certainty / level playing field 
- to be implemented, but not before 26. June 2028
- now applicable to companies with 5,000 employees and 

€1.5 billion in global net sales 
- currently, there is no separate EU civil liability regime, 

only national liability (see § 1311 ABGB!)
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V.  Demand and potential de lege lata 
and de lege ferenda – thrust through EU

3. Environmental management (EMAS)
• legal compliance 
• principally voluntary, but now a mandatory basis for certain 

large companies 
• civil liability

See further:
Kerschner, Targets and Limits of “Environmental Mediation”, in Ulusan/Öztürk (eds.), Kanunun Önderliği ve 
Bireysel Özerklik Sempozyumu (2009), pp. 261 ff.
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V.  Demand and potential lata and de 
lege ferenda – thrust through EU

4. CSR-Reporting (EU) 2022/2464
- violation could be relevant under liability law
- „expectation of quality“ in product purchases
- Mandatory inclusion of the sustainability reporting in the 

(Group) management report – same level as financial 
reporting

- more transparency for investors, business partners and 
consumers

- full sustainability report from 1. 1. 2024 large 
corporations + public interest + 500 employers
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V.  Demand and potential lata and de 
lege ferenda – thrust through EU

Civil liability – greenwashing/socialwashing
- decisive role for incorrect, misleading and incomplete 

sustainability information
- many potentially affected parties (f. e. buyer:inside – 

M&A, Credit and insurance institutions*

*See further:
Daniela Ecker, Zivilrechtliche Verantwortlichkeit für fehlerhafte Nachhaltigkeitsberichterstattung (2024), 
Schriftenreihe RdU, Hrsg F. Kerschner, Bd 57
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5. (EU) Regulation on deforestation
- free products – „EUDR“

6. (EU) Right to repair
- 2024/1799
- to be implemented by 26. 6. 2026!

7. (EU) Ambient air quality and cleaner air for Europe
- The aim is to protect the health of sensitive and vulnerable 

population groups
(Directive (EU) 2024/2881 of the European Parliament and of the 
Council, OJ 2024/2881, 20. November 2024), Enacted 10.12.2024

- Implementation in Austria by 11. December 2026
- More than 55% reduction in health impacts by 2030
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Directive (EU) 2024/2881 of the European 
Parliament and of the Council -
Article 27 - Access to justice

1. “Member States shall ensure that, in accordance with their 
national legal system, members of the public concerned 
have access to a review procedure before a court of law, or 
another independent and impartial body established by 
law, to challenge the substantive or procedural legality of 
all decisions, acts or omissions by Member States …“
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Directive (EU) 2024/2881 of the European 
Parliament and of the Council - Article 28 - 
Compensation for damage to human 
health

1.   ”Member States shall ensure that natural persons who 
suffer damage to human health caused by a violation of the 
national rules transposing Article 19(1) to (5) and Article 20(1) 
and (2) of this Directive that has been committed intentionally 
or negligently by the competent authorities have the right to 
claim and obtain compensation for that damage.”
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Omnibus-regulation and taxonomy-
regulation

… suggest significant setbacks!
(lat. Omnibus = for all)
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IV. Outlook
One thing is certain:

Private environmental law will in any case gain in importance 
and hopefully also in effectiveness!!!

Great Challenges for Lawyers in Environmental Private 
Law!

Private Law is the „Magna Charta“ of the personal Freedom“.
(Rudolf von Ihering)
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Μετανοεῖτε
(Rethink)

not only in Private law
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The most famous lawyer of Austria

Hans Kelsen,
“Society and Nature” (USA 1945)

(german: “Kausalität und Vergeltung”):

He describes principles according to which 
we must assume responsibility 

for the consequences of our actions.

Nature is not merely a resource, but the source of life.
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Best wishes for your ongoing 
conference and for the 50th 

anniversary conference of the 
Alliance of Business Lawyers in 2026.

Thank you for your attention!


	“A great challenge: Sustainability and environmental protection
	I. The need for effective sustainable environmental private law
	II. Mandates for action and potential de lege lata
	III. Important legal areas of private environmental law
	§ 1311 ABGB
	
	
	IV. Relevant gaps
	
	content:
	Climate Protection and Civil Law
	Gerhard Wagner “Die gefährliche Politisierung des Privatrechts
	V. Demand and potential de lege lata and de lege ferenda – thr
	V. Demand and potential de lege lata and de lege ferenda – thr (2)
	V. Demand and potential de lege lata and de lege ferenda – thr (3)
	V. Demand and potential lata and de lege ferenda – thrust thro
	V. Demand and potential lata and de lege ferenda – thrust thro (2)
	
	Directive (EU) 2024/2881 of the European Parliament and of the
	Directive (EU) 2024/2881 of the European Parliament and of the (2)
	Omnibus-regulation and taxonomy-regulation
	IV. Outlook
	Μετανοεῖτε
	The most famous lawyer of Austria
	Best wishes for your ongoing conference and for the 50th annive

